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This publication is designed to help attorneys maintain their profes-
sional competence. Although articles and features are reviewed prior 
to publication, in dealing with specific legal matters attorneys should 
conduct their own independent research of original sources of authority. 
Neither the Oregon State Bar/litigation Section nor the contributors 
to this publication make either express or implied warranties regarding 
the use of the information contained in this journal.

Sanctions for Deposition 
Misconduct – Revisited
By David B. Markowitz and Joseph L. Franco

Earlier this year, we 
published an article in 
the litigation journal 
discussing the increasing 
use of sanctions to curb 
deposition misconduct. 
See David B. Markowitz 
and joseph l. Franco, 
Sanctions for Deposition 

Misconduct, OregOn State 
Bar lit. J., Vol. 33, No. 1 

(2014). After publication of that article, a Federal District 
Court imposed sanctions, sua sponte, upon a partner in a large 
national law firm for types of conduct that seem almost routine 
in some jurisdictions. Sec. Nat’l. Bank of Sioux City Iowa v. 
Abbott Labs., 299 F.r.D. 595 (N.D. Iowa 2014). The Opinion 
is noteworthy because of the detail and clarity with which 
the Court analyzed subtle types of misconduct that often go 
unchecked, and because of the creative sanction imposed. In 
conjunction with our earlier article on sanctions for deposition 
misconduct, the Security National Opinion may serve as a tool 
for combatting some of the more insidious types of misconduct, 
and as a resource for training lawyers of all experience levels. 

I. Deposition misconduct Considered  
by the Court.
Security National was a complex product liability case, in 

which the Court reviewed multiple deposition transcripts 
in ruling on objections to their use at trial. Id. at 597. upon 
reviewing the transcripts, the Court observed a “serious pat-
tern of obstructive conduct” by a partner at the jones Day 
firm, whom the Court referred to throughout the Opinion as 
“Counsel.” Id. at 597-598. Based upon the apparent miscon-
duct, the Court issued a sua sponte order to show cause why the 
Court should not sanction Counsel. Id. at 598. 

Before imposing sanctions, the Court gave due regard to the 
fact that “sanctions by a federal judge, especially on a lawyer 
with an outstanding career, like Counsel, should be imposed, 
if at all, with great hesitation and a full appreciation for how 
a serious sanction could affect that lawyer’s career.” Id. at 597. 
In considering whether sanctions were appropriate, the Court 
evaluated three types of deposition misconduct: 1) numerous 
attempts to coach witnesses; 2) excessive interruptions and 
requests for clarification; and 3) excessive use of “form” objec-
tions. Id. at 598.1 The Court imposed sanctions for the first two 
types of misconduct, and found that while the third type was 
not an independent basis for sanctions, it contributed to the 
first two types of misconduct. 

In imposing sanctions, the Court relied upon rule 30(d)(2) 
which provides that a “court may impose an appropriate sanc-
tion—including the reasonable expenses and attorney’s fees 
incurred by any party—on a person who impedes, delays, or 
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frustrates the fair examination of the deponent.” Fed. r. Civ. 
P. 30(d)(2). The Court held that an explicit finding of bad 
faith was unnecessary for the imposition of sanctions pursuant 
to rule 30(d)(2). Id. at 599-600 citing GMAC Bank v. HTFC 
Corp., 248 F.r.D. 182, 196 (E.D. Pa. 2008). The Court also 
relied upon its inherent authority to impose sanctions for abu-
sive litigation practices. Id. at 599. 

A. Witness Coaching.

Many practitioners have experienced the frustration of tak-
ing a deposition in which it was apparent that the defending 
lawyer was coaching the witness through meritless or sugges-
tive objections. Of course, it is well established that seeking 
to influence a witness’s answer through suggestive objections 
is improper. rule 30(c)(2) requires that “[a]n objection must 
be stated concisely in a nonargumentative and nonsuggestive 
manner.” Fed. r. Civ. P. 30(c)(2); see also OrCP 39D(3). As 
the Court in Security National noted, objections that are argu-
mentative or that suggest an answer to the witness are called 
“speaking objections,” and are improper. Security National, 299 
F.r.D. at 604 citing Hall v. Clifton Precision, 150 F.r.D. 525, 
530-531 (E.D. Pa. 1993); Specht v. Google, Inc., 268 F.r.D. 
596, 598 (N.D. Ill. 2010). 

The Court found that despite “the Federal rules’ prohibi-
tion on witness coaching, Counsel’s repeated interjections 
frequently prompted witnesses to give particular, desired 
answers to the examiner’s questions.” Security National, 
299 F.r.D. at 604. The Court found that Counsel coached 
witnesses in three primary ways: 1) through frequent “clarifi-
cation-inducing” objections to proper questions; 2) through 
commentary about a question at the end of an objection; and 
3) by directly coaching the witness to give a particular, sub-
stantive answer. Id. at 604-607. 

1. Clarification-Inducing Objections. 

The Court defined a clarification-inducing objection as one 
that prompted the witness to request that the examiner clarify 
otherwise cogent questions. Id. at 604. The Court noted that 
Counsel regularly objected to perfectly reasonable questions on 
grounds that the questions were “vague,” “ambiguous,” “called 
for speculation” or were “hypothetical.” Id. In response, the 
witness would often ask for clarification or refuse to answer the 
question: 

Q. Is there—do you believe that there’s—if there’s 
any kind of a correlation that could be drawn 
from OAl environmental samples to the quality 
of the finished product?

COuNSEl: Objection; vague and ambiguous.

A. That would be speculation.

Q. Well, if there were high numbers of OAl, Eb 
samples in the factory, wouldn’t that be a cause for 
concern about the microbiological quality of the 
finished product? 

COuNSEl: Object to the form of the question. 
It’s a hypothetical; lacks facts.

A. Yeah, those are hypotheticals.

***

Q. Would that be a concern of yours?

COuNSEl: Same objection.

A. Not going to answer.

Q. You’re not going to answer?

A. Yeah, I mean, it’s speculation. It would be 
guessing.

COuNSEl: You don’t have to guess.

Id. While the Court recognized that it was impossible to know 
what the witness would have said absent the objections, it was 
“inconceivable that the witnesses deposed in this case would 
so regularly request clarification were they not tipped-off by 
Counsel’s objections.” Id. 

Counsel’s frequent objections to “form” which induced the 
witness to ask the examiner to “rephrase” as a “Pavlovian” 
response also attracted the ire of the Court: 

Q. I’m wondering if you could perhaps in a ... 
little bit less technical language explain to me 
what they’re talking about in that portion of the 
exhibit.

COuNSEl: Object to the form of the question.

A. So rephrase.

Q. Could you tell me what they’re saying here?

COuNSEl: Same objection.

A. rephrase it again.

Id. at 605. 

The Court went on to hold that “[u]nless a question is truly 
so vague or ambiguous that the defending lawyer cannot pos-
sibly discern its subject matter, the defending lawyer may not 
suggest to the witness that the lawyer deems the question to 
be unclear. lawyers may not object simply because they find 
a question to be vague, nor may they assume that the witness 
will not understand the question. The witness—not the law-
yer—gets to decide whether he or she understands a particular 
question.” Id.

2. Commentary About a Question at the End of an Objection. 

The Court also found that Counsel’s frequent commentary 
following an objection was improper. The primary example 
addressed by the Court was the practice of making an objec-
tion and then stating “You can answer if you know.” Id. at 606. 

Q. Is there any particular reason that that lan-
guage is stated with respect to powdered infant 
formula?

COuNSEl: If you know. Don’t—if you know.

A. No, I—no, not to my knowledge.

COuNSEl: If you know. I mean, do you know or 
not know?

A. I don’t know.

Id. at 607. The Court concluded that “if you know” at the end 
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of an objection “not-so-subtly suggests that the witness may 
not know the answer, inviting the witness to dodge or other-
wise qualify a clear question.” Id. 

3. Direct Coaching to Elicit a Particular, Substantive Answer. 

The Court also found that at times Counsel directly 
coached the witness to give a particular, substantive answer. Id. 
at 607. This type of misconduct included giving direct guid-
ance about the answer to the question. 

Q. My question is, was that a test—do you know 
if that test was performed in Casa grande or 
Columbus?

A. I don’t.

COuNSEl: Yes, you do. read it.

A. Yes, the micro—the batch records show fin-
ished micro testing were acceptable for the batch 
in question.

Id. at 608. It seems fairly obvious that this type of interference 
frustrates the deposition process. The permissible alternative is 
to clear up the erroneous answer during re-direct examination. 

B. Unnecessary Commentary, Clarifications and 
Objections.

The Court also found that numerous instances of unneces-
sary commentary, clarifications and objections justified the 
imposition of sanctions, separate and apart from the issue of 
witness coaching. Id. at 609. For example, in one key deposi-
tion, Counsel’s name appeared in the transcript 381 times, for 
an average of almost three times per page of the transcript. Id. 
“The notes accompanying rule 30 provide that sanctions may 
be appropriate ‘when a deposition is unreasonably prolonged’ 
and that ‘[t]he making of an excessive number of unneces-
sary objections may itself constitute sanctionable conduct....’” 
Id. citing Fed. r. Civ. P. 30, advisory committee notes (1993 
amendments); and Craig v. St. Anthony’s Med. Ctr., 384 Fed. 
Appx. 531, 533 (8th Cir. 2010). Accordingly, an over-abun-
dance of objections – even if each one arguably is justified in 
isolation – can result in the imposition of sanctions if, taken 
together, they unreasonably prolong or otherwise frustrate a 
deposition. 

C. Excessive “Form” Objections.

The Court also considered Counsel’s frequent and unjusti-
fied use of “form” objections. Id. at 600. Although the Court 
did not impose sanctions on that basis, the Court did find that 
an objection to “form,” without some succinct indication of 
what is wrong with the form, is not an effective way of preserv-
ing an objection for trial. Id. at 602-603. The Court also noted 
that a bare “form” objection does not afford the examiner an 
opportunity to cure the objection. Id. While the Court did 
not impose sanctions for use of the “form” objection alone, it 
did find that Counsel’s frequent use of bare “form” objections 
factored into both the witness coaching and excessive inter-
ruptions discussed above. Id. at 603-604. 

II. Creative Sanctions.
Courts have broad discretion to impose a wide variety of 

sanctions in seeking to curb deposition misconduct. Although 

monetary sanctions are most common, the Court has consider-
able discretion in fashioning other appropriate sanctions. “rule 
30(d)(2) does not limit the types of sanctions available; it only 
requires that the sanctions be ‘appropriate.’” Id. at 599. Courts 
similarly have wide latitude to determine what is appropriate 
when imposing sanctions pursuant to their inherent authority. 
Id. 

In Security National, the Court imposed one of the most 
creative sanctions we have seen. Although the Court noted 
that it would be well within its discretion to award substantial 
monetary sanctions for Counsel’s misconduct, the Court chose 
not to do so. Id. at 609. Instead, the Court imposed the fol-
lowing sanction: “Counsel must write and produce a training 
video in which Counsel, or another partner in Counsel’s firm, 
appears and explains the holding and rationale of this opinion, 
and provides specific steps lawyers must take to comply with its 
rationale in future depositions in any federal and state court.” 
Id. at 610. The video would be submitted for approval to the 
Court. Thereafter Counsel’s firm would be required to provide 
notice of the video to “each lawyer at Counsel’s firm – includ-
ing its branch offices worldwide – who engages in federal or 
state litigation or who works in any practice group in which at 
least two of the lawyers have filed an appearance in any state 
or federal case in the united States.” Id. at 610. 

The Court chose this particular sanction after recognizing 
that one of the chief purposes of sanctions is to deter those 
who might otherwise engage in similar conduct. Id. at 609. The 
Court emphasized the importance of deterrence “given that so 
many litigators are trained to make obstructionist objections.” Id. 
According to its website, Counsel’s firm has over 2400 lawyers 
in 41 offices. So if the video is indeed produced and circulated 
as ordered, it could have a substantial deterrent effect. 

Other courts are also resorting to creative remedies for 
deposition misconduct. A recent example may be found in 
MAG Aerospace Indus., Inc. v. B/E Aerospace, Inc., No. CV 
13-6089 SjO (FFMx) (C.D. Cal. Aug. 28, 2014) (CM/ECF 
lIVE, Docket Entry No. 134). In MAG Aerospace, “[t]he wit-
ness started the train wreck of a deposition by asking counsel ‘to 
clarify’ what he meant by such obvious words as ‘responsibili-
ties’ and ‘educational background.’ Counsel soon hopped on the 
bandwagon and began interposing inappropriate objections that 
perfectly clear (albeit broad) questions were ‘vague.’ like a tag 
team, the witness would respond by asking plaintiff’s counsel 
to ‘be more precise.’ Counsel stepped up the attempt to disrupt 
any worthwhile examination by continually interposing inap-
propriate objections, ‘cluing’ the witness to ask the questions 
to be rephrased, and wasting everyone’s time trying to engage 
plaintiff’s counsel in banter…” Id. In addition to requiring the 
recalcitrant party to pay the examining party’s attorney fees, the 
Court restricted the defending lawyer’s ability to make objec-
tions unless based upon: “(i) privilege, (ii) the assumption of 
facts that are, in good faith, disputed, or (iii) mischaracterization 
of the record.” Id. The Court further prohibited the defending 
lawyer from engaging the examining lawyer in any banter, or 
otherwise interrupting the deposition. Id. 

III. Conclusion.
As we noted in our article last Spring, Courts are increas-
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Recent Significant  
Oregon Cases
By Stephen K. Bushong,  
Multnomah County Circuit Court

Claims and Defenses

Hall v. Dept. of Transportation, 355 Or 
503 (2014)

Plaintiffs brought an inverse condemna-
tion action against the Oregon Department 
of Transportation (ODOT), alleging that 
ODOT created a nuisance that “blighted” 
plaintiffs’ property by representing that it 

intended to initiate a condemnation action 
that would landlock plaintiffs’ property. A jury awarded plain-
tiffs more than $3 million in damages. The Court of Appeals 
reversed; the Supreme Court affirmed the Court of Appeals. The 
court explained that a de facto taking of private property can 
arise when the government physically occupies private property 
or invades a private property right in a way that substantially 
interferes with the owner’s use and enjoyment of the property. 
reducing property value by regulating its use or planning for its 
eventual taking for public use generally does not result in a de 
facto taking, except when (1) a regulation or planning action 
deprives the owner of all economically viable use of the prop-
erty; or (2) a physical occupation or invasion of property rights 
by the government substantially interferes with the owner’s 
use and enjoyment of the property. 355 Or at 522. In this case, 
plaintiffs failed to prove that ODOT’s actions resulted in a de 
facto taking of their property under either theory.

The Foster Group, Inc. v. City of Elgin, Oregon,  
264 Or App 424 (2014)

Plaintiff, owner of a mobile home park in the City of Elgin, 
brought various claims based on a series of alleged wrongful 
acts by the city. The trial court granted the city’s motion for 
summary judgment, concluding that all claims are barred by 
the applicable statutes of limitations. The Court of Appeals 
affirmed on the claims for trespass, negligence, and civil 
conspiracy, concluding that those claims are barred by the 
two-year statute of limitations in OrS 30.275(9). The Court 

of Appeals reversed on the inverse condemnation claim and 
the claim under 42 uSC §1983. The section 1983 claim was 
based on the city’s decision to block access to a road along the 
property’s southern border, a decision that the city made in 
2008, less than two years before plaintiff filed this action. The 
inverse condemnation claim was not barred by the six-year 
statute of limitations in OrS 12.080(3) because the claim was 
based on the city’s physical occupation of plaintiffs’ property in 
2004, less than six years before plaintiff filed this action.

Heller v. BNSF Railway Co., 264 Or App 247 (2014)
Plaintiff brought negligence and strict liability claims under 

the Federal Employer’s liability Act (FElA), alleging that his 
hearing loss and bilateral tinnitus was caused by his exposure to 
work-related noise. The trial court granted defendant’s motion 
for summary judgment, concluding that the claims were barred 
by the three-year limitations period in FElA, 45 uSC §56. The 
Court of Appeals affirmed. The court first concluded the trial 
court did not abuse its discretion in striking plaintiff’s late-filed 
OrCP 47 E affidavit because (1) plaintiff did not offer a reason-
able explanation for his failure to timely file the affidavit; and 
(2) the trial court is not required to “identify prejudice to the 
opposing party before refusing to consider a late-filed affidavit on 
summary judgment[.]” 264 Or App at 253. The court also con-
cluded that plaintiff failed to produce evidence of specific facts 
sufficient to create a genuine issue of material fact after defen-
dant presented deposition testimony establishing that plaintiff 
“knew before 2007 that the cause of his worsening hearing inju-
ries was work related.” Id. at 258.

Baker v. Croslin, 264 Or App 196 (2014)
Plaintiff brought a wrongful death action after her hus-

band was accidentally shot and killed by a friend—defendant 
Smith—while watching a basketball game at defendant 
Croslin’s house. Plaintiff alleged, among other things, that 
Croslin negligently served Smith alcohol while he was vis-
ibly intoxicated. The trial court granted Croslin’s motion for 
summary judgment, concluding that there was insufficient 
evidence to permit a factfinder to find that Croslin “served or 
provided” alcohol to Smith while he was visibly intoxicated as 
required by OrS 471.565. The Court of Appeals reversed. The 
court explained that, although the statute does not define what 
it means for a social host to have “served or provided” alcohol 
to a guest, the key factor in making that assessment is “the 
amount of control that the defendant had over the alcohol 
that was supplied to the visibly-intoxicated guest.” 264 Or App 
at 199. Here, the summary judgment record “would permit a 
reasonable factfinder to infer that defendant had control over 
the alcohol supply from which Smith consumed at least one 
drink while visibly intoxicated and, therefore, that defendant 
‘served or provided’ alcohol to Smith while Smith was visibly 
intoxicated.” Id. at 204.

Chapman v. Mayfield, 263 Or App 528 (2014)
Defendant Mayfield went on a drinking binge, stopping 

at an Eagles lodge (where he was served whiskey and beer), 
before visiting the gresham Players Club, where he shot 
and injured plaintiffs. The trial court granted summary judg-
ment in favor of the Eagles lodge, concluding that plaintiffs 
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ingly cracking down on deposition misconduct. See David 
B. Markowitz and joseph l. Franco, Sanctions for Deposition 
Misconduct, OregOn State Bar lit. J., Vol. 33, No. 1 (2014). 
Security National is a prime example of this increasing judi-
cial concern about lawyers who behave badly in deposition. 
The case is a warning to lawyers who engage in subtle, on-
the-record witness coaching and impede depositions through 
improper use of objections. It is also a reminder that examin-
ing lawyers need not tolerate this type of conduct. 

1. The sanctioned lawyer has appealed the Court’s ruling. 


