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question only when the witness is certain what has been 
asked.

3. Pause.

This may be the most powerful principle. Pausing 
allows the deponent to be analytical and consider 
his or her answer carefully before it is given. It allows 
the witness to take control in a setting in which the 
questioner normally has control. The witness can control 
the pace.

The transcript will not disclose the length of time 
taken to answer. The deponent should be deliberate in 
his or her choice of words. The deponent should think 
about what he or she wants to say and then carefully 
select the words that express the thought in the best way 
possible. 

The witness should realize that the silence created by 
the pause before the answer is the witness’s “friend.” 
Although silence in everyday conversation is awkward, in 
deposition, it is the deponent’s ally.

4. Answer briefly.

The longer the deponent’s answer, the more questions 
the examiner will think of based on the answer. 
Moreover, by volunteering more information than was 
asked, the deponent runs the risk that he or she will be 
providing to the examiner information that will eventually 
be used against the deponent. 

Often, a one-sentence or even a one-word answer will 
be sufficient. The witness can summarize, if necessary, to 
enable the witness to answer in one sentence or less.

C. Conclusion.

The next time you prepare a witness for deposition, 
instead of backing up a dump truck containing the 
20 deposition principles that you have assembled over 
the course of your career and dumping them on the 
deponent, thus creating the risk of information overload, 
keep your instructions simple.

Provide the witness with simple, easily understood 
principles that the witness can remember easily and that 
will instill confidence.

This is not to suggest that practicing deposition 
testimony before deposition isn’t essential. And this is 
not to suggest that dialogue is not more effective than 
lecturing during deposition preparation. But proper 
deposition preparation begins with simplicity and 
confidence-building, not information overload.

Try it.

Creative Fee  
Agreements – Blending Interests 

and Expenses
By David B. Markowitz and Joseph L. Franco, 
Markowitz, Herbold, Glade & Mehlhaf, PC

What Are Creative Fee 
Agreements, and Why Do Clients 
Want Them? 

Creative fee agreements depart from 
the typical all-hourly or all-contingent 
models. In the former, the client typically 
bears the financial risk of litigation, as 
the payment of legal fees is untethered 
to the ultimate outcome of the case. In 
the latter, the economic risk is shifted 
largely to the lawyer, as payment of fees 
is entirely contingent upon a successful 
outcome for the client. Creative fee 
agreements blend aspects of the hourly 
and contingent models to re-allocate 
the risk of litigation based upon client 
needs and goals, and the lawyer’s 
tolerance for risk. 

Commercial litigation clients 
increasingly desire creative fee 
agreements because they can 
be tailored to a client’s particular 

financial reality. A client, for instance, may have a large 
complex case worth $20,000,000, which would take 
$100,000 in legal fees per month to properly fund, 
but a stream of only $20,000 per month to allocate 
toward legal expenses. A creative fee agreement under 
these circumstances might consist of an agreement 
to cap monthly fees at $20,000 per month, with a 
15% contingent interest in the client’s recovery. Such 
an arrangement would take into account the client’s 
ongoing ability to pay legal expenses as well as align 
client and lawyer interests in achieving a significant 
recovery. 

Formation of Creative Fee Agreements
In addition to potential benefits to the client’s and 

lawyer’s bottom line, the process of forming creative fee 
agreements will often lead to increased client satisfaction 
with the litigation process. 

There are three steps that typically lead to the 
formation of a good creative fee agreement. First, the 
client establishes the goals of the litigation, including 
a quantification of the importance of each goal. Put 
another way, the client always decides what the win 
is, and how much the win is worth. Second, for each 
identified goal, the lawyer should evaluate the costs, risks 
and length of time to completion. As discussed more 
fully below, this step is why many firms are unwilling or 
unable to embrace creative fee agreements. After analysis 
of the client’s goals, the third and final step is the creative 
process of merging the client’s interests and lawyer’s 
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interests so that both parties are benefitted (or harmed) 
in similar ways based on the outcome of the matter – 
with the client’s goals being the yardstick for measuring 
“outcome.” 

To give you an idea of how this looks in practice, we 
discuss seven examples of different types of creative fee 
agreements that the authors’ firm has entered into with 
clients over the years. 

Examples of Creative Fee Agreements
A. Standard Blended Fee Option with a 

Contingent Interest

A standard blended fee option with a contingent 
interest is the most prevalent creative fee agreement. 
Such an agreement allows the client to convert a 
standard hourly fee arrangement into a reduced fee 
arrangement, with a contingent interest to the firm 
based upon a successful recovery. 

As an example, the client would have the option to 
convert a standard hourly arrangement into a blended 
fee deal whereby the client would receive a 33% 
discount off the firm’s regular hourly rates in exchange 
for the firm receiving a contingent fee of 15% of any 
gross economic recovery. Accordingly, once the client 
invokes this option, the client would receive a 33% 
discount off the firm’s hourly rates for the life of the 
case. If, for example, the client was awarded $4,500,000 
in damages related to the dispute, the firm would be 
entitled to a contingent fee of 15% of $4,500,000 or 
$675,000 as part of the deal. 

B. Modified Blended Fee Option with a 
Contingent Interest Containing a Floor

As a variation on the theme above, the blended fee 
option may also contain a floor – so that a certain gross 
recovery threshold would have to be met in order for 
the firm’s contingent interest to be triggered. Using the 
numbers from the example above, the client and firm 
might agree that the client would receive a 50% discount 
off the firm’s regular hourly rates in exchange for the firm 
earning a 25% contingent fee on any gross economic 
recovery above $500,000.

C. Modified Blended Fee Option with a 
Contingent Interest Containing a Carve Out for 
a Jurisdictional Issue

Creative fee agreements can also be structured to take 
into account the risk created by jurisdictional issues. For 
instance, a threshold jurisdictional issue may exist that 
could result in a matter being dismissed from a United 
States court and litigated in Japan or Europe. Accordingly, 
the client and firm might agree that the client would 
receive a 33% discount off the firm’s regular hourly rates 
in exchange for the firm receiving a 15% contingent fee 
on the client’s gross economic recovery. The parties might 
further agree, however, that if the case was dismissed 
in the U.S. and continued in Japan or Europe, then the 
firm would release its right to the contingent fee at the 
election of the client in exchange for a predetermined 
payment.

D. Standard Blended Fee Option with a Reverse 
Contingent Interest 

Creative fee agreements are not only for the plaintiff’s 
bar. The firm and client may agree that the firm will have 
a contingent interest based upon a successful defense 
verdict. Assume the client agrees to pay the firm 75% of 
its regular hourly rates. In exchange for the 25% discount 
off the firm’s regular hourly rates, the client agrees to 
pay the firm a contingent fee of 25% on the amount 
a settlement or final judgment is below $1.1 million. 
So, under this agreement, if the parties settled and the 
plaintiff received $1 million, the firm would receive a 
contingent fee of $25,000 (25% of $100,000). Or, if 
the plaintiff obtained a final judgment of $500,000 then 
the firm would receive a contingent fee of $150,000 
(25% of $600,000). If the plaintiff received no monetary 
award, then the firm would receive a contingent fee of 
$275,000 (25% of $1.1 million). 

E. Modified Blended Fee Option with a 
Contingent Interest Containing Monthly Cap 
on Fees

A creative fee agreement that we can discuss in some 
detail – because it is public information – is the fee 
agreement that the authors’ firm entered into with the 
City of Albany over litigation the City had with PepsiCo. 

This fee agreement was unique in several ways. First, 
the parties agreed to cap the monthly fees paid by the 
City. Pursuant to the agreement, the City received a 50% 
discount on the firm’s standard hourly rate. However, 
because it was important to the City’s budget to have 
a fixed monthly amount in litigation costs, the parties 
agreed that the City’s monthly fees would be capped at 
$20,000 each month, with any fees in excess of $20,000 
per month rolled over to the following month until all the 
fees incurred were paid in full.

Second, in exchange for the discount to the City, 
the firm received a contingent fee of 15% of gross 
economic recovery in excess of $10 million. However, the 
firm agreed to deduct from the contingent fee all prior 
payments by the City to the firm (the $20,000 a month 
in fees). 

Additionally, the firm included a “put our money 
where our mouth is” clause in the fee agreement. It was 
apparent that the City might have obtained a settlement 
with PepsiCo for $10 million pre-litigation. Accordingly, 
the firm agreed that if it tried the case and obtained a 
judgment for less than $10 million, then the firm would 
repay the City all of the discounted monthly fees the City 
had paid to the firm (the $20,000 a month in fees). 

Happily, the case settled for $25 million, which also is 
a matter of public record. 

F. Modified Blended Fee Option with a 
Contingent Interest based on Events 

Creative fee agreements can also contain a contingent 
interest that is driven by events in the litigation – not 
just economic outcomes. For example, the client may 
have a main goal of defeating a request for a preliminary 
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injunction. The parties may agree that the client would 
receive a 25% discount off the firm’s standard hourly 
rates. The discounted money would then be placed into 
a bonus pool, with the firm’s contingent fee based on 
the success or failure of certain events, with a multiplier 
applied to the amount of money contained in the bonus 
pool.

Accordingly, if the firm obtained victory at the 
preliminary injunction hearing (i.e., if no injunction 
entered), then the firm would receive 200% of the bonus 
pool money. If no victory was obtained at the preliminary 
injunction hearing, then the bonus pool reset (i.e., the 
client kept the discount) and the timing and amount of 
settlement would determine the contingent fee. If no 
settlement was achieved, then the contingent fee would 
be based upon the final result. 

G. Modified Blended Fee Option with a 
Contingent Interest based on Multiple Issues 

As a final example, one of the earliest and arguably 
best contingent fee agreements entered into by the 
authors’ firm was one in which the firm’s contingent 
interest depended upon multiple issues – but primarily, 
the speed of resolution of the case. The parties agreed 
the client would pay a monthly flat fee in exchange for 
the firm having a contingent interest. However, the firm’s 
contingent interest was reduced monthly by the amount 
of the flat fee paid by the client. The longer it took the 
firm to resolve the case, the less money it could make as 
a contingent fee. This creative fee agreement aligned the 
client’s primary goal of speed of resolution with the firm’s 
goal of obtaining a contingent fee upon resolution of the 
case. 

Given Their Benefits, Why Do Many Firms 
Avoid Creative Fee Agreements? 

The benefits of creative fee agreements extend beyond 
simply providing some potential upside for a firm in the 
event of a successful outcome. The real benefit is that 
they lead to an individualized approach to client needs 
and goals that help the creative firm to land the client in 
the first place, and increases overall satisfaction with the 
litigation experience. This increased client satisfaction will 
often lead to repeat business and additional referrals. 

Given these benefits, most firms would probably want 
to utilize creative fee agreements but for the one thing 
most lawyers seem genetically programmed to avoid: risk. 
Analyzing the litigation costs and fees, risks of success or 
failure, and expected length of time to achieve goals not 
only requires experience – it also requires the firm to be 
willing to take on risk. Many firms are risk averse when 
it comes to putting their own skin in the game because 
they do not have the experience necessary to accurately 
assess costs, risks and length of time for completion of 
complex goals and cases. To the extent practitioners can 
get over their aversion to risk, and take steps to mitigate 
it by informed analysis and preparation, then a world 
of work that is currently out of reach could become 
available. 

Conclusion
As hourly legal fees continue to rise, clients – even 

large institutional clients – are increasingly looking for 
ways to minimize costs and risk. Naturally, firms that are 
in a position to offer creative fee agreements that align 
the expense and timing of litigation with client goals 
will be at a competitive advantage in obtaining and 
retaining clients. If a firm is good at analyzing litigation 
timing, cost and probable outcomes, then creative fee 
agreements are worth the risk. 

The Role of the Corporate 
Attorney in a Closely Held 
Corporate Derivative Suit 

By Christopher J. Kayser, Partner, Larkins Vacura LLP 

It’s a common scenario. As the 
economy collapsed, a closely held 
thriving company’s profits dwindle. The 
once happy passive investor begins 
to wonder where the money went 
and begins to ask questions, review 
financials, and demand corporate 
records. The shareholder dispute is 
set in motion. In the middle of this 
business divorce of often heated 
emotions and dollars large and small is 
the “Corporation,” an inanimate entity 

lacking any malintent or emotional baggage and usually 
holding all the assets and cash. An ideal client some 
might think. But do not be fooled by the Corporation’s 
detached neutrality or lured by its financial stability. In a 
shareholder dispute, the Corporation is the worst of all 
possible clients. 

Who is the Corporation?
The reason why closely held corporations do not 

make good clients in shareholder disputes finds its 
origins in ORPC 1.13. That rule explains that a corporate 
attorney “represents the organization acting through its 
duly authorized constituents.” Those “duly authorized 
constituents,” according to the ABA’s comment on 
the identical model rule, include officers, directors, 
employees, and shareholders. Under this construction 
of the corporate attorney-client relationship, commonly 
known as the entity theory, the corporate attorney only 
represents the constituents in their “representative” 
capacity; the attorney in no way represents the 
constituents personally. Meehan v. Hopps, 301 P.2d 
10,14 (Cal.Dist. Ct. App. 1956). In other words, the 
corporate attorney can take on the detached neutrality 
of the corporate client, act in the best interests of the 
Corporation, avoid taking sides in a shareholder dispute, 
and still maintain the privilege in communications 
between the divergent interests. That, however, is easier 
said than done. 

Take for example, the following hypothetical. Passive 
investor Jones, one of two 50% shareholders, has asked 
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